
COMMENTARY TO ACCOMPANY CONSTRUCTION BONDS

A. GENERAL INFORMATION
There are two types of construction bonds that are required by statutes for public work in many jurisdictions and
are widely used for other projects as well.

Construction Performance Bond
Construction Payment Bond

The Construction Performance Bond is an instrument that is used to assure the availability of funds to complete
the construction.

The Construction Payment Bond is an instrument that is used to assure the availability of sufficient funds to pay
for labor, materials and equipment used in the construction.  For public work the Construction Payment Bond
provides rights of recovery for workers and suppliers similar to their rights under the mechanics lien laws applying
to private work.

The objective underlying the re-writing of construction bond forms was to make them more understandable to
provide guidance to users.  The intention was to define the rights and responsibilities of the parties, without
changing the traditional rights and responsibilities that have been decided by the courts.  The new bond forms
provide helpful guidance regarding time periods for various notices and actions and clarify the extent of available
remedies.

The concept of pre-default meeting has been incorporated into the Construction Performance Bond.  All of the
participants favored early and informal resolution of the problems that may precipitate a default, but some Surety
companies were reluctant to participate in pre-default settings absent specific authorization in the bond form.

The responsibilities of the Owner and the options available to the Surety when a default occurs are set forth in the
Construction Performance Bond.  Procedures for making a claim under the Construction Payment Bond are set
forth in the form.

EJCDC recommends the use of two separate bonds rather than a combined form.  Normally the amount of each
bond is 100 percent of the contract amount.  The bonds have different purposes and are separate and distinct
obligations of the Surety.  The Surety Association reports that the usual practice is to charge a single premium for
both bonds and there is no reduction in premium for using a combined form or for issuing one bond without the
other.

B. COMPLETING THE FORMS
Bonds have important legal consequences; consultation with an attorney and a bond specialist is encouraged
with respect to federal, state and local laws applicable to bonds and with respect to completing or modifying the
bond forms.

Both bond forms have a similar format and the information to be filled in is ordinarily the same on both bonds.  If
modification is necessary, the modifications may be different.

The bond forms are prepared for execution by the Contractor and the Surety.  Evidence of authority to bind the
Surety is usually provided in the form of a power of attorney designating the agent who is authorized to sign on
behalf of the Surety.  The power of attorney should be filed with the signed bonds.

Each bond must be executed separately since they cover separate and distinct obligations.

Preferably the bond date should be the same date as the contract, but in no case should the bond date precede
the date of the contract.

To accompany the Construction Performance Bond (EJCDC No.1910-28A) and the Construction Payment Bond (EJCDC No. 1910-28B)
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Project Name: Project No.:                          

Bond No.: __________________

PERFORMANCE BOND

KNOW ALL PERSONS BY THESE PRESENTS:

THAT WHEREAS, The City of Lincoln, Nebraska (“The City”) has awarded to __________________

_________________________________  as Principal a contract dated the ______ day of __________________,

20____, (the "Contract"), which Contract is by this reference made a part hereof, for the work described as follows:

AND WHEREAS, Principal is required to furnish a bond in connection with the Contract, guaranteeing
the faithful performance thereof; 

NOW, THEREFORE, we, the undersigned Principal and __________________________________,

as Surety, are held and firmly bound unto The City in the sum of _______________________________________

dollars ($_______________ ), to be paid to The City or its successory and assigns; for which payment, well and truly
to be made, we bind ourselves, our heirs, executors, administrators, successors, and assigns, jointly and severally,
firmly by these presents.

THE CONDITION OF THIS OBLIGATION IS SUCH, that if Principal, or its heirs, executors,
administrators, successors, or assigns approved by The City, shall promptly and faithfully perform the covenants,
conditions, and agreements of the Contract during the original term and any extensions thereof as may be granted by
The City, with or without notice to Surety, and during the period of any guarantees or warranties required under the
Contract, and shall also promptly and faithfully perform all the covenants, conditions, and agreements of any alteration
of the Contract made as therein provided, notice of which alterations to Surety being hereby waived, on Principal's part
to be kept and performed at the time and in the manner therein specified, and in all respects according to their true
intent and meaning, and shall indemnify, defend, protect, and hold harmless The City as stipulated in the Contract,
then this obligation shall become and be null and void;  otherwise it shall be and remain in full force and effect. 

No extension of time, change, alteration, modification, or addition to the Contract, or of the work required
thereunder, shall release or exonerate Surety on this bond or in any way affect the obligation of this bond; and Surety
does hereby waive notice of any such extension of time, change, alteration, modification, or addition. 

Whenever Principal shall be and declared by The City to be in default under the Contract, Surety shall
promptly remedy the default, or shall promptly: 

1.  Undertake through its agents or independent contractors, reasonably acceptable to The City, to
complete the Contract in accordance with its terms and conditions and to pay and perform all obligations of Principal
under the Contract, including without limitation, all obligations with respect to warranties, guarantees, and the payment
of liquidated damages, or, at Surety's election, or, if required by The City, 
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2.  Obtain a bid or bids for completing the Contract in accordance with its terms and conditions, and, upon
determination by The City of the lowest responsible bidder, arrange for a contract between such bidder  and The City
and make available as work progresses (even though there should be a default or a succession of defaults under the
contract or contracts of completion arranged under this paragraph) sufficient funds to pay the cost of completion less
the balance of the Contract Sum, and to pay and perform all obligations of Principal under the Contract, including,
without limitation, all obligations with respect to warranties, guarantees, and the payment of liquidated damages; but,
in any event, Surety's total obligations hereunder shall not exceed the amount set forth in the third paragraph hereof.
The term "balance of the Contract Sum," as used in this paragraph, shall mean the total amount payable by The City
to the Principal under the Contract and any amendments thereto, less the amount paid by The City to Principal. 

Surety's obligations hereunder are independent of the obligations of any other surety for the performance
of the Contract, and suit may be brought against Surety and such other sureties, jointly and severally, or against any
one or more of them, or against less than all of them without impairing The City’s rights against the others. 

No right of action shall accrue on this bond to or for the use of any person or corporation other than The
City or its successors or assigns. 

Surety may join in any arbitration proceedings brought under the Contract and shall be bound by any
arbitration award. 

In the event suit is brought upon this bond by The City, Surety shall pay reasonable attorney's fees  and
costs incurred by The City in such suit. 

Correspondence or claims relating to this bond shall be sent to Surety at the address set forth below. 

IN WITNESS WHEREOF, we have hereunto set our hands this _____ day of ________________, 20__.

Principal: ________________________________ Surety: _________________________________
    (Name of Firm)           (Name of Firm)

By: ____________________________________ By: ____________________________________
                           (Signature)              (Signature)

_______________________________________ _______________________________________
   (Printed Name)           (Printed Name)

Title: ___________________________________ Title: ___________________________________

Address for Notices:

_______________________________________

_______________________________________

_______________________________________

NOTE: Notary acknowledgment for Surety and Surety's Power of Attorney must be attached.
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Bond No.: __________________

PAYMENT BOND

KNOW ALL PERSONS BY THESE PRESENTS:

THAT WHEREAS, The City of Lincoln, Nebraska (“The City”) has awarded to __________________

_________________________________  as Principal a contract dated the ______ day of __________________,

20____, (the "Contract") for the work described as follows:

AND WHEREAS, Principal is required to furnish a bond in connection with the Contract to secure the
payment of claims of laborers, mechanics, material suppliers, and other persons as provided by law;

NOW, THEREFORE, we, the undersigned Principal and __________________________________,

as Surety, are held and firmly bound unto The City in the sum of _______________________________________

dollars ($_______________ ), for which payment well and truly to be made we bind ourselves, our heirs, executors,
administrators, successors, and assigns, jointly and severally, firmly by these presents.

THE CONDITION OF THIS OBLIGATION IS SUCH, that if Principal, or its heirs, executors,
administrators, successors, or assigns approved by The City, or its subcontractors shall fail to pay any of the persons
named in the City Charter or state statutes, or amounts due with respect to work or labor performed under the
Contract, or for any amounts required to be deducted, withheld, and paid over to the State of Nebraska from the wages
of employees of Principal and subcontractors with respect to such work and labor, that Surety will pay for the same
in an amount not exceeding the sum specified in this bond, otherwise the above obligation shall become and be null
and void.

Surety, for value received, hereby expressly agrees that no extension of time, change, modification,
alteration, or addition to the undertakings, covenants, terms, conditions, and agreements of the Contract, or to the work
to be performed thereunder, shall in any way affect the obligation of this bond; and it does hereby waive notice of any
such extension of time, change, modification, alteration, or addition to the undertakings, covenants, terms, conditions,
and agreements of the Contract, or to the work to be performed thereunder. 

Surety's obligations hereunder are independent of the obligations of any other surety for the payment
of claims of laborers, mechanics, material suppliers, and other persons in connection with the Contract; and suit may
be brought against Surety and such other sureties, jointly and severally, or against any one or more of them, or against
less than all of them without impairing The City’s rights against the other. 
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In the event suit is brought upon this bond, the parties not prevailing in such suit shall pay reasonable
attorneys' fees and costs incurred by the prevailing parties in such suit.

Correspondence or claims relating to this bond shall be sent to Surety at the address set forth below.

IN WITNESS WHEREOF, we have hereunto set our hands this ______ day of _________________,
20___.

Principal: ________________________________ Surety: _________________________________
    (Name of Firm)           (Name of Firm)

By: ____________________________________ By: ____________________________________
                           (Signature)              (Signature)

_______________________________________ _______________________________________
   (Printed Name)           (Printed Name)

Title: ___________________________________ Title: ___________________________________

Address for Notices:

_______________________________________

_______________________________________

_______________________________________

NOTE: Notary acknowledgment for Surety and Surety's Power of Attorney must be attached.
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